Lubicon Cree, Lubicon Land
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For the 500 or so Lubicon Lake Cree in north-central Alberta, their land is their heritage, their legacy. They have lived, hunted, trapped, and fished on it for generations. They never signed away their rights to it.

The Canadian government commissioners who negotiated Treaty 8 with northern Alberta Indians back in 1899 followed the Athabasca and Peace rivers and missed the “isolated community.” Since then, the land has simply become part of the Crown land in the province, without the governments of Canada and Alberta settling the Lubicon claims to it. For the last 20 years, petroleum companies and forestry giants have stripped natural resources off the oil and timber-rich Lubicon land without the band’s consent and without paying them royalties. Meanwhile, development has shattered their traditional way of life in the bush.

Canada and Alberta must now settle the Lubicon claim. It’s the law. Not just moral but legal obligation compels them. What’s missing, however, is a deadline. Not settling the Lubicon land claim “leaves a legacy of bitterness we should all consider in terms of our children and grandchildren,” comments Richard Price, acting Director of Native Studies at the University of Alberta. The Canadian Constitution makes the Federal government responsible for Native Peoples and obligates them to treat them fairly. It also recognizes Aboriginal rights. The Alberta Natural resources Act gives Alberta ownership of Crown land within its borders and requires it to assume Canada’s obligations to Native People regarding the provision of land for reserves under treaty. So Alberta has to allocate land for the Lubicon reserve. However, Alberta denies any obligation to pay resource royalties and there is no law that requires it.

This goes deeper than a question of royalties, however.

“It’s more of a clash of goals,” suggests University of Ottawa law professor Brad Morse, special advisor to Indian Affairs Minister Jane Stewart. “It’s a clash of values.” At its heart, it is about how the government of Canada, the government of Alberta, and the Lubicon Cree perceive land, its significance, our rights to it and responsibilities for it and to future generations. The settlement has to be hammered out, however, on the basis of numbers - square miles of land, dollars for economic development, financial compensation - and on a clear understanding of who controls the future management of traditional Lubicon territory. Other land claims have been worked out in Alberta in recent years. In 1987, the Fort Chipewyan Cree negotiated their claim. In 1989, the federal Government first created the Woodland Cree band and then settled its claim (which overlapped that of the Lubicon) with a speed and on terms that many felt undermined the Lubicon position. Earlier this year, it also finally signed a memorandum of agreement with the Loon River Cree on their outstanding claim. But not with the Lubicon.

“The Lubicon claim is under active negotiation again between the Government of Canada and the Lubicon First Nation,” after almost a yearlong hiatus, confirms Morse. “The Lubicon tabled a comprehensive draft settlement in October.” Meanwhile, at this point, the provincial government is not directly involved and hasn’t been talking with the band for about three years, says an official in the Alberta Indian Land Claims Division. Morse explains that the major issue, in this and many other Aboriginal claims, revolves around reserve land base and how it is derived, an economic future, financial compensation (for programs and services which they would have received a reserve had been established under Treaty 8, and for a share of the value of resources developed on Lubicon land), self government, a level of control over wildlife management and access to sub-surface resources on Lubicon traditional territory.” Fred Lennarson, long-time advisor to the Lubicon, says the basic Lubicon position has been much the same for many years. “Honor agreements already made and use the Lubicon proposal as a basis for negotiation.” He summarizes the “basic Lubicon position.” The Lubicon are not prepared to enter into any blanket extinguishments of Aboriginal Rights, he stresses. They will only “cede specific rights for specific benefits.” What they have been offered so far would require them to sign away their Aboriginal rights and those of future generations to their land. However, in its offers, the federal government has continually promised only assistance within ‘normal and existing’ programs and services instead of the funds the Lubicon seek to make themselves an economically viable community. Federal negotiators have also not proposed the compensation the Lubicon ask.

Price believes that Canada and Alberta, on the other hand, don’t want to offer the Lubicon more than other bands have settled for, lest this settlement open up old claims and become a model for future ones. Briefly tracing key events over the last 60 years helps clarify the Lubicon land claim situation. Canada finally promise the Lubicon a reserve at Little Buffalo in 1939 and the province set aside Crown land for it in 1940. In his 1996 book, I Have Lived Here Since The World Began, historian Arthur Ray outlines what has happened since then. In the ‘50s, Canada reneged on its promise of a reserve. It said Little Buffalo wasn’t “convenient” to administer, Ray writes, and judged the land base to be “too large” since an Indian Affairs official decided arbitrarily to drop certain people from the band list. The Lubicon stuck fast to the original site and their determination of who belonged to their band. Judicial inquiries upheld their position, but by the ‘70s this hadn’t produced an agreement. Ray cites the province’s decision in the early ‘70s to promote resource development in the North as the next major turning point in negotiations. In 1975, the Lubicon and other Indian communities left out of Treaty 8 registered a joint claim on about 25,000 square miles and filed a caveat to block development until their claim was settled. That’s when the province passed a retroactive law barring caveats on Crown land and their case was thrown out of court. Meanwhile, by 1979, the government completed the first all-weather road across traditional Lubicon territory allowing over 100 oil companies to drill within a 24 km radius of Little Buffalo, disrupting the traditional hunting economy, all on land that had never been ceded under any treaty. Using figures from a University of Alberta research study, Lennarson describes what “disrupting” meant to the traditional hunting and trapping life of the Lubicons, bulldozers buried traplines and paved roads brought in trucks and heavy equipment. “Between 1979-80 and 1982-83, over 400 oil wells were drilled. Moose taken for food dropped from 219 in ’79-'80 to 110 in 1981 to 37 in 1982 to 19 in 1983 - where the numbers have basically remained ever since. Disposable income from trapping during the same period dropped from a little over $5,000 per trapper per year to under $400 for the best trappers.” And, he adds, dependence on welfare “ soared from under 10 percent to 95 percent, where it too has essentially remained.” Through the ‘80s, unsuccessful negotiations plodded along with both federal and provincial governments, who battled the Lubicon in court over resource development and Aboriginal rights to land. Meanwhile oil revenue soared to about $1.3 million a day. In frustration, Lubicon Chief Bernard Ominayak appealed to the World Council of Churches who took up the Lubicon cause. He turned to the United Nations human rights committee who also supported them, agreeing that the Lubicon were not obtaining “effective political or legal redress at home.” And, he spearheaded a boycott by Native Nations and museums of The Spirit Sings art exhibit at the 1988 Calgary Olympics. But still no deal. In 1988, the federal and provincial governments did make a deal with Daishowa Canada Ltd. For a massive pulp and paper mill on the Peace River. The federal government kicked in $9.5 million, the province awarded timber-cutting rights on 12,000 square miles, which, in Lennarson’s words,   “completely blanketed the entire traditional Lubicon territory.” Logging would start in 1991. 

“So the barricades went up on Lubicon Cree land, but only after years of government followed by decades of failed attempts to obtain redress through legal means and public pressure,” writes Ray. The Lubicon blocked access to oil wells on their traditional land. Five days later news media showed 50 RCMP arresting 27 Lubicon on their land, crystallizing the claim for viewers around the world. Within days the Lubicon claim lurched forward. The 1988 Grimshaw Accord was the result, an agreement reached by Ominayak and then-Alberta Premier Don Getty to determine the size of reserve land. Getty and Ominayak agreed on what they considered to be a “fair amount” of land, putting band membership numbers aside, not basing it on the formula applied to other treaties (Treaty Land Entitlement) of one square mile per family of five. The 95 square miles they came up with 10 years ago is what the Lubicon want today. It was a promising step forward but not enough. In 1989, the federal government tabled a “take it or leave it" offer proposing implementation of the Grimshaw Accord. But negotiators were far apart on the remaining issues - Aboriginal rights, economic self-sufficiency, financial compensation, and land management - and no settlement has ensued despite further offers up until 1996.So where does it stand now? The draft Lubicon Land Settlement Agreement tabled by the band last October states their position on Aboriginal rights up front. It says the Lubicon seek “a fair and equitable settlement of the rights and interests asserted by the Lubicon Nation in and in respect of its traditional lands in Northern Alberta.” They state that “The Lubicon Nation hereby adheres to Treaty No. 8 as if its members had been present and had signed the treaty at the council held at Lesser Slave Lake on June 21, 1899.” Further along, they indicate that they do so on the understanding that “unless specifically and expressly addressed in this agreement, the rights of the Lubicons and the Lubicon Nation shall not be affected by this agreement.” The amount of land set aside as a reserve and how it is derived (the first of the major issues Morse alluded to), refers back to the Grimshaw Accord of 1988: the reserve would consist of 79 square miles with full sub-surface rights and 16 square miles without sub-surface rights but “no development of any kind shall take place on the 16 square miles…except with the consent of the Lubicon Nation.” And it asserts, “Alberta shall pay to the Lubicon the total amount of all benefits accrued or received by Alberta prior to the execution of this agreement in respect to mines and minerals within the 79 square miles.” Although the federal government has considered this appropriate for reserve land, the province has reintroduced questions of band membership as a factor, says Lennarson. Today, “the size of the reserve is part of the negotiations,” confirms Morse. To date, negotiators have not been able to agree on how to provide for the economic future of the community. The Lubicon rejected the terms in the “take it or leave it” offer from 1989 and subsequent proposals in later discussions. The Lubicon want specific commitments of $6,320,503 to commercial developments (including “a general store, eight-unit motel, gravel crushing operation and concrete batch plant”) and $26,985,624 to agricultural projects (including “development of grain and forage crops, a cow/calf herd, a large animal veterinary clinic and a cattle slaughter house”).In 1989, the federal government offer stated it was proposing, “a socio-economic program valued at $10.2 million.” However, reading further, the Lubicon discovered that the money was not a guaranteed amount, but rather incorporated, for example, a promise to “seek ministerial approval in principle for funding from the Native Economic Development Program up to a maximum of $4 million for the [Lubicon] projects provided they meet normal program requirements.” In other words, the government would allow the Lubicon to apply for money, not grant it that money as part of the settlement. It proposed to develop a “phased plan” for agricultural ventures, using “existing services” available from Agriculture Canada, with a joint team of government officials and the band to “study” the potential of the projects. According to Lennarson, in negotiations up to 1996 the amount the government says it is offering for economic development continually includes funding the Lubicon can apply for if their projects qualify, but doesn’t guarantee them that amount. “That doesn’t provide for Lubicon self-sufficiency…they are not prepared to trade the heritage of their children for that kind of future,” Lennarson emphasizes. 

Financial compensation has also stood out as a stumbling block to settling the claim. The Lubicon draft agreement states that “as compensation for the value of natural resources extracted from Lubicon traditional lands and for lost programs, benefits and services to the Lubicon Nation [since they did not sign Treaty 8], Canada and Alberta shall pay the Lubicon Nation the amount of $60 million.” The money would be managed and administered by a non-profit trust, which would invest it for community purposes. It also asks for $71.6 million for community construction, including residential housing, water and sewer, roads, school, health unit, rec center, police and fire station. “These plans are intended to rebuild their society so it works,” Lennarson stresses. So far, federal offers don’t match the Lubicon requests. When people express a concern about governments not being able to afford to pay the compensation, the Lubicon remind them of the “close to $10 billion worth of oil and gas and timber resources already taken from their lands.” The draft settlement also spells out Lubicon self-government. “The Lubicon people are recognized and acknowledged by Canada and Alberta to have the right to self determination and the right to exercise and maintain self-government,” it says, and goes on, “All laws and regulations and all governmental action of the Government of the Lubicon Nation shall be consistent with the principles expressed in the Canadian Charter of Rights and Freedoms.” The Lubicon will control education, health, and welfare, and administer, manage, and control reserve lands and resources, it adds.” It provides for some government powers,” Lennarson elaborates, “and interacts with the Canadian system.” Morse notes that while Canada recognizes the inherent right to self-government as an Aboriginal right, there is “room for negotiation” over specifics. Finally, the Lubicon are prepared to cede sub-surface rights on their 4,000 square mile territory, but only if they co-manage wildlife and control access for development. It’s not just a matter of making sure they’re paid for the development. “They believe they are responsible for protecting and preserving their area so that it will support future generations,” Lennarson explains. Everyone agrees that the Lubicon people are suffering now - high rates of stillbirth, alcoholism, TB, family breakdown, despair. Yet, says Lennarson, they perceive their responsibility for the land as a guiding principle to their position.

“I don’t think there’s any amount of dollars that would be able to put back what we lost by way of our traditional way of life. Rather, we’ve concentrated on trying to put something together that would enable us to build some kind of a future for our people, especially for the younger generation.” Lubicon Chief Bernard Ominayak reported to the 1992 Lubicon Settlement Commission. “We hope that we are going to be able to withstand what may come in the future as long as we don’t have a settlement.” He continued, “There must be a reason why the Creator put us in the area that we are in…the onus is on us to try and protect the Earth, the environment and the wildlife as much as possible.” 
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